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[ Introduction

On December 21, 1928, Congress conditioned ratification of the Colorado River Compact of 1922,
congtruction of Boulder (now Hoover) Dam, and authorization of the Boulder Canyon Project Act as
follows

“[T]he State of Cdlifornia, by act of its legidature, shal agree irrevocably and
unconditionally with the United States and for the benefit of the [Sx] States, asan
express covenant and in consideration of the passage of this act, that the aggregate
annua consumptive use. . . of water of and from the Colorado River for usein the
State of Cdifornia. . . shal not exceed four million four hundred thousand acre feet.”

By execution of this Record of Decison, and implementation of the Colorado River Water Ddlivery
Agreement, Cdiforniawill take specific, incrementa stepsto fulfill this promise,

The Supreme Court has found that the Secretary of the Interior (Secretary) is vested with the
respongbility of managing the mainstream waters of the lower Colorado River pursuant to Federa law.
This document congtitutes the Record of Decision (ROD) of the Department of the Interior regarding
the preferred aternative for the Colorado River Water Delivery Agreement (Water Ddlivery
Agreement), Inadvertent Overrun and Payback Policy (I0OP) and related Federd actions.

Reclamation, as the agency designated to act on the Secretary’ s behdf with respect to these matters, is
the lead Federd agency for purposes of National Environmental Policy Act (NEPA) compliance. The
Final Environmental Impact Statement — Implementation Agreement, Inadvertent Overrun and
Payback Policy, and Related Federal Actions dated October 2002 (INT-FES-02-35) (Final 1A
ElS) was prepared pursuant to NEPA, the Council on Environmenta Quality’ s Regulations for
Implementing the Procedural Provisions of NEPA (40 Code of Federal Regulations [CFR] Parts 1500
through 1508), Department of Interior Policies, and Reclamation’s NEPA procedures implementing
these regulations. The Find |A EIS described the potentia environmenta impacts from execution of an
Implementation Agreement (1A),2 adoption of the IOP, and implementation of biologica conservation

! Boulder Canyon Project Act, § 4(a), 43 U.S.C. § 617¢(a).

2 Subsequent to the filing of the Find 1A EIS, the A described in that document was renamed
and redrafted and is now titled the “ Colorado River Water Delivery Agreement” (Water Delivery
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measures that would offset potentia impacts to listed species on the Colorado River from the proposed
water transfers. The Final 1A EIS wasfiled with the U.S. Environmental Protection Agency (EPA) on
November 1, 2002, and noticed by EPA and Reclamation in the Federal Register on November 8,
2002. The Federd actions cdled for in the Water Ddlivery Agreement are the same as those contained
inthe draft I1A, and andyzed in the Find |A EIS (see section V below). For the remainder of this
document, reference will be made to the Water Delivery Agreement, unless the notation is specific to
the draft 1A.

. Decision
This document effects the gpprova of the following Federd actions?®
A. Execution of the proposed Water Delivery Agreement;

B. Adoption of the proposed 10P described in the Find |A EIS and originaly noticed in
the Federal Register as a proposed draft policy on January 18 and March 9, 2001;
and

C. Implementation of biologica conservation measures identified in the U.S. Fish and
Wildlife Service (Service) January 2001 Biological Opinion for Interim Surplus
Criteria, Secretarial Implementation Agreements for California Water Plan
Components, and Conservation Measures on the Lower Colorado River, and the
Service' s December 2002 Biological Opinion on Bureau of Reclamation’s

Agreement). The Water Ddlivery Agreement therefore replacesthe |A. Aswith the [A, the function of
the Water Ddlivery Agreement is to address any contracting requirements gpplicable to the Boulder
Canyon Project Act of 1928, and implements quantification and transfers of Colorado River water.
The Water Delivery Agreement also serves as a quantification settlement agreement for purposes of
section 5(B) of the Interim Surplus Guiddines. The Water Ddlivery Agreement is different from, and
from a Federd perspective, much improved on the 1A in anumber of important respects: the Water
Delivery Agreement is effective upon execution; it does not contain conditions precedent or subsequent
that could terminate its effectiveness; and, it does not provide for early termination. Thus, the Water
Deivery Agreement provides certainty regarding water entitlements that are necessary for continued
effective implementation of the Secretary’ s respongbilities as Water Master on the lower Colorado
River. Importantly, these agreements are consensud agreements among the parties and therefore are
more likely to remain effective as compared with dternative regulatory based approaches.

3 This recommendation contemplates that Departmentd officias will Smultaneoudy execute a
number of complementary agreements which will collectively implement the provisons of the Water
Ddlivery Agreement. Included in this suite of agreements are the following: this Record of Decison, the
Colorado River Water Delivery Agreement, the Allocation Agreement (regarding conservation of water
from the All-American and Coachella cand lining projects); two agreements relating to Supplementa
Water and the Conveyance of Water for the San Luis Rey Settlement Parties; two agreements relating
to implementation of species conservation actions; and a contract amendment with the Coachella Valley
Water Didrict. These related agreements do not cause incremental environmental impacts in addition
to those described in the Find 1A EIS and the supplemental memorandum referenced in Section 5 of
this ROD, but only serve to implement various aspects of the water transfers. Where appropriate, the
Fina 1A EIS and this ROD make commitments for subsequent environmental compliance for Federa
actionsto be carried out pursuant to the Agreements.
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Voluntary Fish and Wildlife Conservation Measures and Associated Conservation
Agreements with the California Water Agencies.

1. Background

Under the Boulder Canyon Project Act, and the Decree entered by the U.S. Supreme Court in
Arizona v. California, in 1964 Cdifornia has alegd right in norma yearsto 4.4 million acre-feet
(MAF).* Cdiforniahas higtoricaly been legdly diverting more than its norma year gpportionment of
4.4 MAF of Colorado River water. Prior to 1996, Cdifornia s demandsin excess of 4.4 million acre-
feet per year (MAFY) were met by diverting unused apportionments of other Lower Divison States
(Arizonaand Nevada) that were made available by the Secretary under gpplicable provisons of the
Decree. Since 1996, Cdifornia aso has utilized surplus water pursuant to Art. 11(B)(2) of the Decree
as made available by Secretarid determinations contained in the Annua Operating Plans for Colorado
River Reservoirs. The other Lower Divison States have reached full utilization of their gpportionments,
and declared surpluses of Colorado River water are expected to diminish in future years. Cdifornia,
therefore, needs to reduce its consumptive use of Colorado River water to its 4.4 MAF apportionment
in normd years.

Inamagor step toward achieving this god, the Cdiforniawater agencies consisting of CoachellaValey
Water Didrict (CVWD), Imperid Irrigation Didtrict (11D), and The Metropolitan Water Digtrict of
Southern Cdifornia(MWD), developed a draft Quantification Settlement Agreement (QSA). The
QSA isaproposed agreement among CVWD, 1D, and MWD to quantify each entities' portion of
Cdifornia s apportionment of Colorado River water and to transfer Colorado River water among the
Cdifornia agencies. These trandfers are for the benefit of 11D, CVWD, MWD, and the San Diego
County Water Authority (SDCWA). The QSA water transfers would continue for aperiod of up to 75
years and provide an important mechanism to assst Cdifornia’s efforts to reduce its diversions of
Colorado River water in normal yearsto its 4.4 MAF apportionment, as required by the Boulder
Canyon Project Act of 1928 and the Cdifornia Limitation Act of March 4, 1929.

The QSA water transfers are implemented by the Water Delivery Agreement, an agreement among
CVWD, IID, MWD, SDCWA, and the Secretary. The Water Ddlivery Agreement serves a number
of complementary functions. During itsterm, the Water Ddlivery Agreement implements a
quantification of Priority 3(a) entittements. As such, this agreement serves as a Federd quantification
agreement. As noted above, the Water Ddlivery Agreement addresses requirements applicable to the
Boulder Canyon Project Act of 1928. The Water Delivery Agreement specifies the Federd actions
that are necessary to implement the QSA. Execution of the Water Dedlivery Agreement would
effectuate the changes in the amount and/or location of deliveries of approximately 400 thousand acre-
feet per year (KAFY) of Colorado River water.

The Water Ddlivery Agreement dso includes provisons that are intended to facilitate Cdifornia's
reduction of its historic overuse of Colorado River supplies and provide greeter certainty with regard to
future Colorado River operations® The Federa objective in executing the Water Ddlivery Agreement

4 Cdifornia s basic goportionment may, on an annud basis, be augmented by access to surplus
gpportionment or unused gpportionment.

®> The Cdiforniaagencies did not execute the QSA by December 31, 2002 in compliance with
the relevant provisons of Section 5(B) of the Interim Surplus Guiddines (1SG). Asaresult the
Secretary automeatically suspended application of Sections 2(B)(1) and 2(B)(2) of the 1SG as provided
in the 2003 Annua Operating Plan. See, e.g., Notice of Assistant Secretary Bennett W. Raley
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isto achieve actud implementation of the identified transfers and scheduled reductionsin Cdifornia s
agricultura water use. In particular, Paragraph 8 of the Water Ddlivery Agreement was carefully
constructed to address future Boulder Canyon Project Act adminigtration if the Quantification
Settlement Agreement and associated transfers proceed as contemplated by al parties, including:
adoption of apolicy regarding prospective inadvertent overruns of Colorado River diversons (18.b.1),
an extenson of the repayment period for past overruns of Colorado River diversons (18.b.1), and
provisions regardi ng the anticipated annua reviews pursuant to 43 C.F.R. Pt. 417 through December
31, 2037 (118.b.2).

Paragraph 8 aso provides certain consegquences in the event that the QSA and the associated transfers
are not carried out as anticipated by the parties. These conseguences include: suspension of a policy
regarding prospective inadvertent overruns of Colorado River diversons (1 8.c.1), areduced period
for repayment of past overruns of Colorado River diversions (1 8.c.2), mandatory forbearance by The
Metropolitan Water Didtrict from ng any surplus Colorado River water otherwise available
pursuant to sections 2(B)(1) and 2(B)(2) of the Interim Surplus Guidelines (1 8.¢.3), and provisons
regarding the anticipated annua reviews of water orders pursuant to 43 C.F.R. Pt. 417 through
December 31, 2037 (1 8.c.4).

In addition, under the Water Delivery Agreement, the Secretary adopts the |OP as st forth in section
IX(A) below. The IOP establishes requirements for payback of any inadvertent overuse of Colorado
River water by usersin the Lower Divison States.

The primary objective of the IOP policy isto insure operationd compliance with the gpplicable

regarding Section 5 of Interim Surplus Guidelines. 67 Fed. Reg. 41733-35 (June 19, 2002). The
Water Ddlivery Agreement serves as the quantification agreement for purposes of section 5(B) of the
|SG and accordingly, section 7 of the Water Ddlivery Agreement provides for reinstatement of interim
surplus determinations under Sections 2(B)(1) and 2(B)(2) of the Interim Surplus Guiddines. This
Record of Decison does not modify in any manner the Record of Decison for the Interim Surplus
Guiddines, including the Secretary’ s authority to monitor prospective compliance with Section 5 of the
Interim Surplus Guiddines.

® Likethedraft IA, the Water Delivery Agreement addresses the reasonable and beneficial use
of Colorado River weater. This provison, in particular, required sgnificant discussons and negotiations
among the parties to the Water Delivery Agreement. Resolution of thisissue was of particular
importance in light of the ongoing Imperial Irrigation District v. United States litigetion involving dl
parties to the Water Delivery Agreement with the exception of the San Diego County Water Authority
(see also Water Delivery Agreement & 11 10.a, 10.b.). Imperid Irrigation District had sought
certainty both with respect to future inquiriesin this regard and with repect to future approvals of
water orders. The Department did not acquiesce to this request, and does not believe that such an
approach is compatible with provisons of applicable Federa law. In thisregard, the Department
concurs with the statement of the Cdifornia Board of Water Resources (SWRCB) in asmilar context,
that “we do not intend to bind the SWRCB in any future proceeding, particularly if circumstances
change. To do so would be an abdication of the SWRCB' s ongoing responsbility to prevent the
unreasonable use of water.” State of Cdlifornia, State Water Resources Control Board, Order WRO
2002-0013 (Revised), at 81 (Dec. 20, 2002). Similar concerns informed the negotiations by the
Department regarding 1 8 of the Weater Ddlivery Agreement. See, e.g., 43 U.S.C. 372. Ultimately,
clarification and agreements with the parties to the Water Delivery Agreement are incorporated in 8
with respect to the circumstances and andlyses that will be consdered during the term of the
Agreement.
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provisions, and limitations on use of Colorado River water, as set forth in the Decree. Repayment of
any overuse of Colorado River water, in accordance with the structured repayment schedule, insures
that the system is repaid for inadvertent overuse. Prior to adoption of the IOP, contractors of
Colorado River water were required to repay any overuse of water beyond annua approved quantities,
see e.g., 1992-1996 Annud Operating Plans for Colorado River Reservoirs, Supplement to 1992
Annua Operating Plan (Nov. 22, 2002). Adoption of the |OP formalizes this requirement and
provides for specific payback (or repayment) periods which are linked to hydrologica conditions on
the Colorado River. See, e.g., IOP a sec. 6, infra. Thislinkage to hydrologic conditions on the
Colorado River, primarily by reference to devations of Lake Meed, is consastent with efforts by
Reclamation to further develop objective operational guidance for lower Colorado River operations. In
particular, this approach was the basis for the Secretary’ s adoption of Interim Surplus Guiddineswhich
determine available surplus quantities pursuant to Art. 1l of the Decreein Arizona v. California based
on Lake Mead eevations and projected hydrological conditions on the Colorado River. See, e.g., I1SG
at Section 2 (“Determination of Lake Mead Operation during the Interim Period.”).

These two actions, aswell as the implementation of biologica conservation measures from two Service
Biologica Opinions (BO), are the Federa actions described inthe Find 1A EIS.

V. Alternatives Consdered in theFinal 1A EIS

Inthe Find |A EIS, the proposed action was described as the execution of the 1A, adoption of the
IOP, and implementation of the biologica conservation measures. For each element of the proposed
Federd action, aNo Action dternative was considered, and for the |OP, one action aternative was
considered in addition to the proposed IOP. No other action dternatives were considered for the
reasons described below. Because of the important benefits to the entire Colorado River Basin of
reducing Cdifornia s over-reliance on the Colorado River,” and while avoiding the impacts of amore
precipitous reduction in Caifornia s Colorado River diversons, the proposed action is considered the
environmentaly preferred dternative.

A. Implementation Agreement

1. Proposed Action. Under the proposed |A, the Secretary would commit to
certain actions required to facilitate implementation of the QSA.8 Chief among theseisthe changein
location of the delivery point of Colorado River water to the QSA parties. The lA would resultina
change in the amount of water the Secretary would ddliver to MWD’ s diversion point a Lake Havasu
(above Parker Dam), and CVWD’sand 1D’ s diverson point a Imperia Dam. Ina“norma” year
under Art. [1(B)(1) of the Decree, in aggregate, ddiveriesto Imperial Dam would be reduced by as
little as gpproximately 200 to as much as approximately 400 thousand acre-feet (KAF), and this water
would instead be delivered to the MWD facility at Lake Havasu. Therefore, there would be a

" For example, the Find EIS for adoption of Colorado River Interim Surplus Criteria stated the
findings of the Secretary asfollows: “Asaresult of operating experience over recent years, it is clear
that one of the most important issues for Colorado River management is the need to bring use of
Colorado River water into dignment with the allocation regime adopted by Congressin section 4 of the
Boulder Canyon Project Act of 1928.” Interim Surplus Criteria FEIS, Val. [11 at p. 2 (citations

omitted).
8 For consistency purposes, this section refersto the IA, the title of the principal Federal

agreement & thetimethe Fina 1A EISwas published. As noted above, the |A has been renamed and
replaced by the Water Ddlivery Agreemen.
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reduction in flow in the Colorado River of this same amount of Colorado River water from Parker Dam
to Imperid Dam. As part of the QSA, 11D would implement agricultural water conservation measures
(including land falowing) to conserve as much as 300 KAFY, and an equal amount of Colorado River
water would be transferred to SDCWA, CVWD, and/or MWD.

2. No Action. Because execution of the |A (now styled as the Water Ddlivery
Agreement) is required to enable full implementation of the QSA, under No Action inthe Find A EIS,
neither the 1A nor the QSA would be implemented. The Secretary would continue to make Colorado
River water ddiveries subject to the Law of the River, including the existing priority system, Section 5
contracts, and determinations identified in the 1ISG ROD. Significant unresolved issues would remain
regarding how Colorado River water would be delivered to the participating agencies within the
Cdifornia s normd year diverson limit of 4.4 MAF of Colorado River water. This4.4 MAF limit
required by applicable provisons of Federa law, would involve a reduction of gpproxi matelg 600
KAFY from the 1990 to 1999 average Colorado River diverson for the State of California.

3. Implementation Agreement Alternatives Consdered in the EIS. Becausethe
purpose of the proposed action isto provide Federa approval of an agreement negotiated among the
Cdifornia parties, no other action dternatives were consdered. Accordingly, any other action
dternative would have entailed provisions unacceptable to one or more of the parties, and therefore
would not have congtituted a reasonable and feasible dternative for NEPA purposes.

B. | nadvertent Overrun Policy

1. Proposed Action. The IOP component of the proposed action includes
adoption of apalicy that would identify and define inadvertent overruns of gpproved diversions of
Colorado River water by lower Basin Colorado River contractors, establish procedures that account
for inadvertent overruns, and define subsequent mandatory payback requirements to alow repayment
to system storage for any inadvertent overruns. It is not anticipated that it would be necessary to
materidly modify the IOP for a 30-year period absent extraordinary circumstances such as significant
Colorado River infrastructure faillures. The |IOP would be gpplicable to al lower Basin States users
with quantified entitlements. The adoption of the IOP does not affect nor isit applicable to the United
States obligations under the 1944 Treaty with the Republic of Mexico.

Under the provisions of the IOP, an inadvertent overrun is defined as Colorado River water thet is
diverted, pumped, or received by an entitlement holder in excess of the water user’ s entitlement for that
year. Under the IOP, payback would be required to begin in the caendar year that immediately
follows the release date of the final Decree Accounting Record™ that reports inadvertent overruns for a
Colorado River water user. Prior to the beginning of the calendar year, the user’ swater order, aong
with the payback plan, and the user’ s existing Reclamation-approved conservation plan, would be
submitted to Reclamation for review and approval within the annua 43 C.F.R. Pt. 417 process
regarding annua water order gpprovals.

° Seg, eg., the Colorado River Compact of 1922, the Boulder Canyon Project Act of 1928,
Arizona v. California 1964 Supreme Court Decree [Decreg], and the Long-Range Operating
Criteria

19 These records are published as: Compilation of Records in Accordance with Article V of
the Decree of the Supreme Court of the United Statesin Arizona v. California, et. al., dated March
9, 1964.
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2. No Action. Under the No-Action Alternative, the IOP would not be adopted,
and Reclamation would enforce its obligations under the Decree to ensure that no Colorado River
water user exceedsiits entitlement amount. Currently, diversions of Colorado River water are reported
monthly for most water users, and Reclamation releases a monthly cumulative tabulation of the year's
diversons and return flows. In enforcing its obligations under the Decree, Reclamation may reduce
deliveries for those water users who would overrun based on diversions to date and projected
diversonsfor the remainder of the year, and/or stop deliveries for water users who are a their
entitlement amount. However, due to the nature of measurement, reporting, and accounting practices,
there would continue to be some level of inadvertent overruns.

3. |OP Alternatives. Many aternative concepts were consdered in the
development of the proposed IOP. Much interest and many ideas were identified during the scoping
process and in response to the draft policy published in the Federal Register. Asaresult of public
comments, one additiona 10P dternative, No Forgiveness During Flood Releases Alternative, was
developed and consdered in the EIS. The proposed 1OP contains a provision that in ayear during
which the Secretary makes aflood control release or a space-building rel ease pursuant to the Water
Control Manud for Hoover Dam, Lake Mead, any accumulated amount in an overrun account would
be forgiven. The No Forgiveness Alternative would iminate that provison. Under this dterndtive,
during aflood control or space-building release year, the overrun account would be deferred, but not
forgiven. Payback would resumein the next year when such flood control or space-building releasesis
not scheduled. All other provisonsin this aternative would be the same as the proposed |OP.

C. Implementation of Biologica Conservation Measures

1. Proposed Action. This component of the proposed action involves
implementation of biologica conservation measures from two Service BOs. Thefirdt, dated January
2001 (Biological Opinion for Interim Surplus Criteria, Secretarial Implementation Agreements,
and Conservation Measures on the Lower Colorado River, Lake Mead to the Southerly
International Boundary Arizona, California, and Nevada), addresses potentia impacts from the
proposed change in point of diversion that could occur to federally-listed fish and wildlife species or
their associated critica habitats within the historic floodplain of the Colorado River between Parker
Dam and Imperia Dam. The conservation measures related to the water transfers include stocking of
listed Razorback suckersin the lower Colorado River, restoration or creation of 44 acres of
backwaters along the Colorado River between Parker Dam and Imperia Dam, provision of funding for
capture and rearing efforts for listed Bonytail chubs from Lake Mohave, and a two-tiered conservation
plan to minimize potentia effects to occupied habitat of the listed Southwestern willow flycatcher on the
Colorado River between Parker and Imperia Dams.

Based on the concern that 11D would not be able to complete work necessary to obtain “take’
authorization for effects of its proposed QSA-related water conservation actions through a Section 10
Habitat Conservation Plan (HCP) process by December 31, 2002, Reclamation, in July 2002,
voluntarily submitted a Biologica Assessment (BA) to the Service on a proposed voluntary species
conservation program (Biological Assessment of Reclamation’s Proposed Section 7(a)(1)
Conservation Measures for Listed Speciesin the Imperial Irrigation District/Salton Sea Areas).
This voluntary species conservation program serves as an dternative means for obtaining the necessary
“take’ authorization for the relevant Cdifornia agencies under the ESA for 11D’ s water conservation
actions. The BA, prepared on avoluntary basis by Reclamation, included voluntary species
conservation measures to address listed speciesin the [1D/Sdton Sea areathat could be affected by
water conservation actions taken by 11D pursuant to the QSA. The conservation measures included
beneficid measures for the Desart pupfish, Y uma clapper rail, Southwestern willow flycatcher, and
Cdifornia brown pdlican.
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The Fina 1A EIS addresses the conservation measures from both the 2001 BO and Reclamation’s
2002 BA. TheFind 1A EISindicates that as detailed plans are devel oped and specific land-disturbing
activities are identified, Reclamation will determine and carry out supplementa NEPA compliance
evauations, for Federal implementation of the conservation messures, as gppropriate.

2. No Action. Under the No-Action Alternative in the Find 1A EIS, the biologica
conservation messures identified for the 2001 BO would not be implemented. Reconsultation with the
Service would be required prior to any additional required Federa approvas to effectuate any
additiona changesin point of ddivery and diverson from the lower Colorado River.

3. Alternatives to Biologica Consarvation Measures. No dternatives to the
biologica conservation measures identified in the 2001 BO or 2002 BA were considered inthe EIS. If
Reclamation was unable to implement these measures as proposed, reinitiated consultation with the
Service would be required.

V. Analysis of Post-Final A EIS QSA Revisions

Subsequent to the filing of the Find 1A EIS, on December 18, 2002, the Service issued its fina BO
(Biological Opinion on the Bureau of Reclamation’s Voluntary Fish and Wildlife Conservation
Measures and Associated Conservation Agreements with the California Water Agencies for
Listed Speciesin the Imperial Irrigation District/Salton Sea Areas). The measures described in the
Fina BO were refined and improved from those Reclamation described in its July 2002 Biologica
Assessment and included in its October 2002 Find |A EIS, particularly with respect to the Cdifornia
brown pelican.

In addition, in September 2003, the Cdlifornia water agencies findized the terms of the QSA, and came
to agreement with the Department of the Interior regarding terms of the Water Delivery Agreement,
which replaced the draft 1A.

The fina terms of these documents resulted in minor changes to the water delivery (“ramp-up”)
schedule for the transfer of water from 11D to SDCWA and from [1D to CVWD. In generd, there
would be a decrease in the transfer of water to SDCWA during the first 18 years and adight increase
inyears 19 and 20. Thereis adecreasein the water delivered to CVWD during the first 17 years and
adight increase through year 45. These changesto the QSA water transfers were made in an effort to
avoid materia impact to the salinity of the Salton Seafor a 15-year period, in order to assst the
Cdifornia agencies to comply with State legidation and Caifornia Department of Fish and Game
(CDFG) permitting requirements under State law.

In addition, the Water Delivery Agreement: (1) provides for additiona water conservation by 11D (not
to exceed 145 KAF totd) if needed to meet 1SG agricultural benchmark reduction targets in 2006,
2009, and 2012; (2) reflects trandfer of the water conserved by lining the All-American and Coachdlla
Candsto San Diego instead of MWD; and (3) provides a schedule for payback of 2001 and 2002
Colorado River water overruns.

Reclamation evauated the environmental impacts associated with the find 2002 BO and dl of the
refinements to the QSA/Water Dedlivery Agreement in a memorandum dated October 9, 2003. Asa
result of its evauation, Reclamation concluded that the minor changesin environmentd impact were
within the scope of the Find 1A EIS, and that no supplemental NEPA compliance documentation was
required.

VI. Basisfor Decision
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Reclamation has selected the proposed Water Delivery Agreement and |OP based on the need to
reduce California s consumptive use of Colorado River water to its gpportionment of 44 MAF ina
normd year. In conjunction with the 1SG, the proposed Water Delivery Agreement will gradualy
reduce California s over-reliance on Colorado River water and bring the State’ s use of Colorado River
water into dignment with its dlocation under the gpplicable provisons of the Law of the River,
soecificaly the BCPA. 1

The QSA isaconsensua agreement among the three parties (11D, CVWD, and MWD) that resolves
longstanding disputes regarding the priority, use (including quantification), and transferability of
Colorado River water. The QSA was developed in response to the Secretary’ s insistence that
Cdifornia must implement a sirategy that enables the State to limit its use of Colorado River water to
4.4 MAF during anormal yesar, or develop the means to mest its water needs from sources that do not
jeopardize the delivery of Colorado River water to other States. The proposed Water Delivery
Agreement implements the Federd water delivery components of that consensua agreement.

This historic agreement among the California parties is consdered the best gpproach to achieve atimely
and lagting reduction of Cdifornia s overuse of Colorado River water. In the absence of this
consensua agreement, it is clear that dternative gpproaches would have entailed provisons
unacceptable to one or more of the parties. In fact, the differences among the parties have plagued
efforts to resolve these issues since 1931. Moreover, a continued failure to adopt a plan in compliance
with the structured reductions provided in section 5 of the 1SG would require the Secretary to continue
to enforce the precipitous reduction in available supplies from the Colorado River that Cdifornia
experienced during this calendar year. These factors were specifically consdered by the Secretary as
the basis for this decision.

The IOP will provide a mechanism for pay-back to the Colorado River system from inadvertent over-
use of Colorado River water by entitlement holders, thus keeping system storage whole in spite of
overruns, which are inevitable to some degree.

In making its decison, Reclamation carefully evauated environmental impacts on the river system that
are anticipated to result from the change in point of delivery and diverson from water transfers
identified in the Water Delivery Agreement. This evauation involved review of river sage impacts
(change in water surface elevation), reservoir storage impacts (Lake Mead and Lake Powell), change
in frequency and magnitude of flood control releases, and any potentia transboundary impacts.

Reclamation has dected to implement dl of the biologica conservation measuresincluded in the 2001
BO. Reclamation and the Cdliforniawater agencies, through execution of a Conservation Agreement,
have agreed to implement dl the biologica conservation measures identified in the 2002 BO.

VIl. Environmental Commitments

The Find |A EIS describes the impacts of the Federd action on the Colorado River, such as changesin
flow and reservoir orage. The Fina 1A EIS dso summarizes and incorporates by reference analyses
of off-river impacts that would result from actions taken by the QSA participating agencies as a result

of implementing the QSA. This s because the changesin water ddliveries agreed to by the Secretary in
the Water Delivery Agreement will enable the QSA to be fully implemented.

It isimportant to recognize that while the EI S describes the off-river impacts of actions taken by the

1 See, eg., Find EISInterim Surplus Criteriaat § 1.3.2.1.
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QSA participating agencies, it does not “federaize’ those actions, nor does it cresate a requirement for
supplemental NEPA compliance for those actions. The Department recognizes that the non-Federa
actions carried out by the participating California agencies pursuant to the QSA will need to comply
with the Cdifornia Environmental Quaity Act (CEQA), Cdifornia Endangered Species Act, and other
State and local requirements. Toward that end, the Cdifornia participating agencies prepared a
Programmatic Environmental Impact Report (PEIR) for the QSA (Implementation of the Colorado
River Quantification Settlement Agreement, June 2002), CVWD prepared a PEIR for the
Coachella Vdley Water Management Plan (Coachella Valley Water Management Plan and State
Water Project Entitlement Transfer PEIR, October 2002), and an EIR/EIS was prepared for the
1D Water Conservatl on and Transfer Project, October 2002, pursuant to these State and local
requirements.*?

The following environmental commitments are those rdating to the proposed Federd action affecting
water diversons and reservoir storage. Based on the impact andys's, mitigation measures were
determined not to be necessary, and none are proposed, for land use, recreation, agricultural resources,
socioeconomics, environmenta justice, or transboundary impacts. Implementation of environmenta
commitments from the CEQA documents relaing to actions taken by the QSA partiesisthe exclusve
respongbility of those Cdifornia parties.

A. Hydrology/Water Quaity/Water Supply. The biological conservation measures
included as part of the proposed action (from the January 2001 BO) were developed to mitigate
impacts in the changes in point of delivery of Colorado River water. The changesin point of ddlivery
result in reduced flows from Parker Dam to Imperid Dam. Implementation of al biologica
conservation measures would be subject to site-specific NEPA review. Mitigation measures
specificaly related to implementation of biologica conservation measures would be developed as part
of such ste-gpecific review. The conservation measures related to river-flow reductions are described
in detail in the Service' s January 2001 BO, and are summarized below.

1. Reclamation would stock 20,000 Razorback suckers, 25 centimeters (cm) or
greater in length, into the Colorado River between Parker and Imperid Dams. This stocking effort
would be a continuation of present efforts and would bring the total number of razorbacks of 25 cm or
greater in length stocked below Parker Dam to 70,000. These stocking efforts would be completed by
2006.

2. Reclamation would restore or create 44 acres of backwaters aong the

Colorado River between Parker Dam and Imperia Dam. This effort could include restoring existing
decadent backweters for which no ongoing effort provides funding or responsibility for restoration, or
the creation of new backwaters where water availability, access, and other considerations can be met.
Maintenance of these backwaeters for native fish and wildlife would be ensured for the life of the water
transfers. This backwater restoration and/or crestion effort would be completed within 5 years of the
firgt water transfers under the QSA (excluding the ongoing water transfer under the IID/MWD 1988
Agreement and subsequent agreements).

3. Reclamation would provide $50,000 in funding for the capture of wild-born or
first generation (F1) Bonytall chubs from Lake Mohave to be incorporated into the broodstock for this
gpecies and/or to support rearing efforts at Achii Hanyo, a satdllite rearing facility of Willow Beach
Nationd Fish Hatchery. These efforts would be funded for 5 years.

12 This EIR/EIS included a proposed HCP to address 11D’ s identified actions. Effortsto
findize an HCP have not been completed as of the date of this Record of Decison.
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4, A two-tiered conservation plan has been developed to minimize potentia
effects to occupied Southwestern willow flycatcher habitat that could result from reduced flows on the
Colorado River between Parker and Imperid Dams as water transfers and associated changes in point
of delivery are implemented. The details of the Plan may be found in the 2001 BO in Appendix E of the
Find |A EIS.

B. Biologica Resources— Vegetation. Implementation of biologica conservation
mesasures described above would mitigate impacts to vegetation aong the river.

C. Biologica Resources - Fish and Wildlife. Implementation of biologica conservation
measures described above would mitigate impacts to fish and wildlife dong the river.

D. Biologica Resources - Sendtive Species. Implementation of biologica conservation
measures described above would mitigate impacts to speciad status species.

E Hydroelectric Power. Under the Law of the River and specific project legidation,
power production has a priority subservient to Colorado River water ddlivery for authorized
consumptive uses. Reclamation would continue to work closely with Western Area Power Authority to
schedule water releases for satisfaction of water orders and to optimize power production at the
variousfacilities. However, based on the fact that power production is aresult of water releasesto
meet water orders, no mitigation for reduced opportunities to produce hydroe ectric power is
proposed.

F. Cultural Resources. At thistime, Reclamation does not perceive a need to develop
mitigation measures specific to hitoric properties for this action. On August 13, 2002, Reclamation
transmitted a report to the Arizona, Cdifornia and Nevada State Historic Preservation Offiers
(SHPOs) entitled A Class | Overview and Effects Analysis for Execution of an Implementation
Agreement, Development and Adoption of an Inadvertent Overrun and Payback Policy, and
Associated Biological Conservation Measures on the lower Colorado River Between Lake Mead
and Imperial Dam.” In the tranamittal letter to the SHPOs, Reclamation requested SHPO
concurrence with the following:

1. Because effects of the IOP on reservoir and river elevations are projected to be
well within the historic parameters for reservoir and river operations, the potential effects of the IOP on
historic properties are indistinguishable from those that might be occurring as aresult of ongoing river
operations. Thus, consultation concerning development and adoption of an IOP would best be
deferred to the broader consultation effort regarding its operation of the lower Colorado River that
Reclamation previoudy committed to conduct with the Advisory Council on Historic Preservation and
other interested parties under Section 110 of the National Historic Preservation Act (NHPA) in the
ROD for ISG;

2. Section 106 consultation concerning the implementation of the biologica
conservation measures (associated with the change in diversion of up to 400 KAFY of Colorado River
water) can be deferred until the specifics of the projects have been developed to the point where
potentia effects to historic properties can be better ascertained and assessed; and

3. There will be no adverse effect to historic properties located in Arizonaand
Cdiforniaas aresult of the execution of aWater Ddlivery Agreement which provides for achangein
the point of ddivery from Imperia Dam, upstream to Park Dam, of up to 400 KAFY of Colorado
River water.
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In letters dated September 16, 2002, and November 2, 2002, respectively, both the
Arizonaand Cdifornia SHPOs concurred with Reclamation’ s findings. Development and
implementation of an I0OP isthe only one of the three proposed actions that could result in effects to
historic propertiesin Nevada. In aletter dated September 6, 2002, the Nevada SHPO indicated it
would concur with Reclamation’s request to defer a determination of effect for the 0P to the broader
NHPA Section 110 consultation on river operations.

G Tribal Resources. Specific locations for the congtruction and maintenance of biological
conservation measures aong the Colorado River have not yet been determined. Conservation measures
would not be located on tribal lands without the express consent of and desire by the tribe(s).

H. Air Qudlity. One or more of the following measures could be implemented as sandard
operating practices to minimize combustive particulate matter (PM,o/PM, 5) and fugitive dust (PM )

emissions from proposed congtruction activities associated with the implementation of biologica
conservation measures (this list does not preclude the use of other mitigation measures):

1. Use particulate traps on diesda-powered equipment.

2. Minimize the use of diesdl-powered equipment where feasible.

3. Use dternative diesd fudsin construction equipment where feasible.

4, Properly tune and maintain al congtruction equipment.

5. Apply water to areas where vehicles and equipment are involved in ground-
disturbing activities.

6. Pave dirt roads or keep them wet, or apply non-toxic soil stabilizers, such as
sats or detergents.

7. Increase water gpplications or reduce ground-disturbing activities as wind
speeds increase.

8. Minimize the amount of disturbed area and vehicle speeds on site.

0. Cover inactive soil stockpiles or treat them with soil binders, such as crusting
agents or water them to keep moist.

10.  Cover trucksthat haul soils or fine aggregate materias.

11. Designate personnel to monitor dust control program activities to ensure that
they are effective in minimizing fugitive dust emissons,

12.  Cleandirt from congruction vehicle tires and undercarriages when leaving the
congtruction site and before entering local roadways.

13.  Sweep dreets near the congtruction area a the end of the day if visible ol
materid is present.

l. Biologica Conservation Measures from the December 2002 BO. Reclamation and the
Cdiforniawater agencies, through a Conservation Agreement, propose to implement the following
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Species conservation measures as aresult of Reclamation’s voluntary Endangered Species Act Section
7(8)(1) consultation regarding listed speciesin the 11D/Salton Seaareas. Following isasummary of the
conservation measures. The full text of the conservation measures, Reasonable and Prudent Measures,

and Terms and Conditions may be found in the December 2002 BO.

1 Desert Pupfish Conservation Measure 1. Connectivity Impacts. In
cooperation with its conservation agreement partners, Reclamation will ensure that an gppropriate level
of connectivity is maintained between pupfish populaionsin individud drains (in CVWD’s area a the
north end of the Salton Seaand in 11D’ s area a the south end of the Sea) connected to the Salton Sea
ether directly or indirectly and that drain habitat below the first check will be maintained in the event
that conditions in the Salton Sea become unsuitable for pupfish.

2. Desart Pupfish Conservation Measure 2. Sdenium Impacts. Reclamation and
its conservation agreement partners will commit to fund a study program to determine the impacts of
selenium on desert pupfish. The objective of the study program will be to identify specific selenium
thresholds at which pupfish surviva or reproduction is adversely affected. Within 2 years of completion
of the study program, Reclamation and its conservation agreement partners will meet with the Service
and CDFG to review the results of the study program and the monitoring data. If the available
information reviewed in this process indicates that the pupfish inhabiting the Imperid Vdley drains that
discharge directly to the Sdton Seaare at risk from sdlenium, Reclamation will work in cooperation
with 11D, the Service and CDFG to identify and implement the best means for managing 11D’ s drain
channds to minimize potential slenium impacts on pupfish.

3. Desert Pupfish Conservation Measure 3: Management and Monitoring. In
cooperation with its conservation agreement partners, Reclamation will carry out routine monitoring of
pupfish presence to confirm continued presence in the drains and to develop information useful in
adjusting management actions for this gpecies.

4, Rail Conservation Measure 1. Sdinity Impacts. Thirty-one acres of high qudity
managed marsh will be created to offset potentia sdinity impacts. In cooperation with its conservetion
agreement partners, Reclamation will work with the Service and CDFG to determine the design and
location of these marshes. Design considerations will include the needs of both the Y uma clapper rall
and Cdiforniablack rall.

5. Rail Conservation Measure 2: Sdlenium Impacts. Forty-two acres of
additiond high quaity managed marsh habitat will be created to offset the potentia selenium impacts on
rall egg hatchability. The total amount of 73 acres of habitat will be created within 10 years of
completion of this consultation.

6. Rail Consarvation Measure 3: Management and Monitoring. A long-term
adaptive management and monitoring plan will be developed for the mitigation marsh and submitted to
the Service and CDFG for review and approval prior to initiation of hab